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Abstract  

Recognizing the increased reliance on and access to digital platforms, 
we unpack how technology influences socially responsible organiza-
tional behaviours and employment practices as related to marginal-
ized populations, such as individuals with a criminal history (e.g., 
former Canadian federal prisoners). Reviewing the employment of 
individuals with a criminal history, we discuss the effect of digitiza-
tion on employment reintegration and consider organizational re-
sponses directed towards individuals with a criminal history in the 
labour market. Drawing from institutional theory and theories of 
positive deviance we contribute by explaining the mechanisms that 
each of the three central pillars (i.e., regulative, normative, and cog-
nitive) (Scott, 2008) of institutional theory inform prosocial devia-
tions from prevailing legislation, norms, and processes. The theoreti-
cal development suggests that the increasingly digitized world may 
inform more progressive and inclusive work environments.  

Keywords: criminal history, employment discrimination, digitiza-
tion, institutional theory, positive deviance 
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Introduction  

Organizations are typically encouraged to adhere to authoritative 
structural guidelines that are informed by a focus on profit-
maximization and particular norms, routines, and practices. From a 
human resource management perspective, such adherence is met with 
an expectation to attract and retain highly qualified workers who can 
successfully contribute to organizational performance and sustain a 
competitive advantage. Organizational members actively produce and 
reproduce the social processes that inform organizational norms 
(Powell & Colyvas, 2008). Institutional theory remains instrumental 
for understanding how organizations are influenced by the prevailing 
external environment (Furusten, 2013). With technological 
development, advancements such as the digitization of information 
can provide organizations with an increased ability to gain 
information that can then be used to inform comparisons of 
organizational social processes both within and outside of the target 
comparison group. The digitization of information may serve as an 
agent of organizational change (Yoo, Boland, Lyytinen, & 
Majchrzak, 2012), particularly pertaining to responsiveness towards 
marginalized individuals, who are less often considered in 
organizational contexts (see Mowat, 2015).  

Organizations may opt to depart from prevailing industry norms and 
trends, especially if discriminatory in nature, when in receipt of 
alternative information. Attuned organizations, then, refer to 
organizations that “embody the potential to respond to opportunities 
to improve both economic and social performance concurrently” 
(Orlitzky & Swanson, 2006, p. 4). While organizations may vary in 
their focus and desire to respond to prevailing social issues, socially 
driven motivations, such as employing individuals who are 
marginalized, may emerge at the fore of their efforts (Harmon et al., 
2017). We focus here on the impact that digitization has on 
organizational responses to individuals with a criminal history—
those who are formally incarcerated.  
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A criminal history1 is an enduring trait, commonly seen as deviant or 
abnormal (Goffman, 1963); thus, individuals with a criminal history 
often experience discrimination and negative employment effects 
(Hoskins, 2014; LeBel, 2012; Western, 2002; Western & Pettit, 
2005). In the U.S., more than sixty million individuals have a 
criminal record (Jacobs, 2015), which equates to approximately 30% 
of potential U.S. labour force participants (McGinty, 2015). Other 
countries such as Canada and England must also contend with this 
issue, where the rates are 114 and 146 out of every 100,000 people, 
respectively (Public Safety Canada, 2019). Previously, criminal 
record information was accessible to a relatively low number of 
citizens; however, digital platforms have been introduced in criminal 
justice contexts as effective tools for optimizing the delivery of 
current criminal record information (e.g., Jacobs, 2015; Quan, 2017). 
Digitization has increased the visibility of and accessibility to 
criminal history information, for various stakeholders including 
organizations (Jacobs, 2015; Lageson, 2016). Once in possession of 
criminal history information, organizations may decide to act in 
accordance with traditional discriminatory expectations and norms or 
may respond with honourable intentions as evidenced through 
organizational policies, norms, and individual practices (Spreitzer & 
Sonenshein, 2003, 2004). Said decision-making process is central 
when considering whether, how, and why organizations access and 
utilize available criminal history information.  

Although previous researchers have identified conditions that may 
prompt organizations to behave more socially responsibly (see 
Campbell, 2007), there is limited understanding of the circumstances 
underpinning times when organizations may depart from industry 
norms. To explore this process of departure further, we rely on each 
of three foundational pillars, regulative (i.e., legislation), normative 
(i.e., norms), and cognitive (i.e., individual perspectives) (Kim, Kim, 
& Lee, 2009), and examine how organizations may respond to 
individuals with a criminal history in the digital context. We begin 

                                                           
1 We differentiate between criminal history and criminal record. Criminal record 
refers to a formal, legal record of offences. Criminal history refers to a record of 
information (informal and/or formal) that may be suggestive of an individual’s 
involvement in a criminal act or history of incarceration. 
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with an overview of digitization and positive deviations in a 
discriminatory structure. Next, we propose a model that articulates 
the mechanisms through which each of the three central pillars of 
institutional theory (i.e., i) regulative, ii) normative, and iii) 
cognitive) (Scott, 2008) inform socially responsible hiring 
behaviours. The paper is structured such that the proposed 
mechanisms of this model are articulated by unpacking categories 
that are specific to each pillar. First, within the regulative pillar, we 
propose that regulative factors will be interpreted as external 
contextual factors, which will inform the extent to which formal 
policies and procedures will positively deviate from inequitable 
industry norms. Next, within the normative pillar, we propose that 
normative factors will be interpreted as internal contextual factors, 
which will inform the extent to which collective values and norms 
positively deviate from inequitable industry norms. Lastly, within the 
cognitive pillar, we propose that cognitive factors will be interpreted 
as individual factors that inform the extent to which individual 
behaviours positively deviate from discriminatory norms. 

Digitization and Positive Deviations in a Discriminatory 
Structure 

The emergence of a criminal records revolution has expanded the 
breadth of information available, scope of individuals or entities with 
access to information, and permanence of access to information 
(Watstein, 2009). With the emergence of both formal (e.g., 
governmental websites) and informal (e.g., social media) digital 
platforms, an easily accessible digital trail begins from the moment a 
person is charged and persists with each interaction within the 
criminal justice system (Lageson, 2017). While access may assist, 
digitization has also resulted in the dissemination of erroneous 
information including charges that have been dismissed (Lageson, 
2017). These changing times may prompt organizations to reconsider 
how they use criminal history information in the employment 
context. As our increasingly digitized world intersects with 
organizational responses to social norms, practices, and processes, 
these reconsiderations may result in positive deviations away from 
the traditional norm. 
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Positive deviance refers to the “intentional behaviors that depart from 
the norms of a referent group in honorable ways” (Spreitzer & 
Sonenshein, 2004, p. 832). The term describes a positive impetus for 
deviation from the “typical” or “regular” expectations and behaviours 
of a specific group (i.e., organization, industry, general business 
practice [Spreitzer & Sonenshein, 2004]). The definition makes 
positive deviance akin to similar constructs such as organizational 
citizenship behaviour, which describe behaviours individuals do that 
extend beyond job requirements (Organ & Ryan, 1995). As identified 
by Pager and colleagues, prevailing stigmas exist toward, and thus 
exclude, individuals with a criminal history from employment (Pager, 
2003; 2007; Pager, Western, & Sugie, 2009). The tenets of positive 
deviance shed light on the contextual, organizational, and individual 
variables that may prompt honourable employer intentions towards 
and responses to individuals with a criminal history in the form of 
inclusive employment policies, norms, and behaviours. We provide 
the following model to illustrate the mechanisms and outcomes 
associated with each pillar (see Figure 1). 

Figure 1: Model of Pillars, Mechanisms, and Socially Responsible Behaviours 

 

The Regulative Pillar 

The regulative pillar focuses on the influence of government, politics, 
and legislation on formal organizational practices (Scott, 2005). In 
particular, the pillar considers the extent that organizations conform 
to and are impacted by industry norms, as these are reflected in 
formal policies and procedures (Xu & Shenkar, 2002; Kim et al., 
2009). Governing legislation, regulations, and policies can support or 
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hinder organizational intentions and efforts to develop more inclusive 
environments, particularly with reference to individuals with a 
criminal history (see Griffith, Rade, & Anazodo, 2019). Digital 
technology has contributed to uncertainties in interpreting governing 
legislature. For instance, despite fair chance policies and legislation 
that speaks to privacy of information, employers may lack clarity 
about the appropriateness of using informal data (e.g., Google, social 
media) to verify the criminal history of job applicants. Further, 
employers may be unclear about what constitutes appropriate 
consideration of a criminal history that is found online even, for 
instance, in circumstances such as the offence being expunged from 
an applicant’s criminal history.  

With access to a plethora of information, organizations may seek to 
navigate the employment of individuals with a criminal history by 
doing the minimum required by law, which may vary in detail and 
interpretation across contexts. For instance, according to the “Human 
Rights Code, RSO 1990, c H.19,” (2019) (Government of Ontario, 
Canada), employers should not discriminate against individuals with 
respect to a prior criminal offence for which a pardon has been 
granted or for an offence for which the respective sentence is under 
the jurisdiction of the provincial government. Australia, Britain, and 
the U.S. have also passed legislation which prohibits discrimination 
based on criminal history (Lam & Harcourt, 2003). However, 
prohibition of discrimination has not historically translated into 
equitable employment consideration and outcomes for individuals 
with a criminal record. Thus, organizations that seek to do more than 
said minimum may go further and embark on legislative initiatives, 
such as second chance policies, which have been created with the 
goal of increasing employment for individuals with a criminal 
history. Therefore, organizations that seek to positively deviate may 
consider how to go above and beyond legal requirements. Within the 
regulative pillar we suggest that external contextual factors may 
influence how organizations interpret governing legislature and that 
their interpretations will inform willingness to adopt supportive 
employment practices towards persons with a criminal record. We 
consider industry and location as examples of these interpretive 
mechanisms. 
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Industry  

Industry practices and policies that exclude individuals with a 
criminal record are widespread. Thus, having a criminal record has 
historically resulted in a disadvantageous position during the 
employment process (Western, 2002; Western & Pettit, 2005). Not 
surprisingly, scholars have largely focused on negative employer 
responses to criminal records or pasts (e.g., Graffam, Shinkfield, & 
Hardcastle, 2008; Harding, 2003; Western, 2002). However, and in 
accordance with institutional theory, because organizations often 
adhere to and adopt policies consistent with their industry leaders, 
organizations within industries with supportive hiring policies may be 
more likely to also adopt supportive policies.  

Individuals with a criminal background are commonly employed in 
temporary, low-skill, low-income jobs (Harding, 2003); industries 
with a large number of these positions may be more likely to 
positively deviate and, thus, adopt supportive hiring policies. Various 
studies have found industries such as manufacturing, construction, 
trade, mining, and retail to be more supportive of hiring individuals 
with a criminal record (Lichtenberger, 2006). Conversely, industries 
that are least likely to hire individuals with a criminal record include 
finance and insurance, scientific and technical services, public 
administration, and healthcare. However, some of these industries 
may also be poised to change if an industry leader shifts their policy. 
For instance, researchers found support from some hiring managers 
in industries such as construction, technology, and customer service 
were willing to hire individuals with a criminal record (Griffith & 
Young, 2017. The findings here were consistent with those of a large 
financial services company, JPMorgan Chase, which recently 
positively deviated from the norm of the financial services industry 
by starting to hire individuals with a criminal record (Voytko, 2019). 
While such practices of hiring former offenders may have remained 
an internal policy in the past, it is now widely shared online and 
through social media, which provides other organizations with an 
opportunity to see how these positive deviations to the hiring policy 
will be interpreted. The resulting ability to learn about other 
organizational policies and see how changes are interpreted by an 
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industry leader may prompt other organizations to deviate in the same 
manner.  

Organizational Location 

The regulative pillar considers the influence of formal regulations and 
legislation (Geels, 2004) as each relates to specific aspects of the 
organizational context. Despite general organizational tendencies 
towards adherence to formal regulations and legislation, institutional 
theorists recognize that variations in interpretations of and responses 
to prevailing philosophies may vary across locations and cultures 
thereby leading to fundamentally different practices (Furusten, 2013). 
In Europe, for instance, data privacy regulation has received an 
increased focus and has afforded individuals the “right to be 
forgotten” or “right to erasure” thereby enabling citizens to enforce 
the deletion of sensitive personal information (Kelion, 2019). Since 
2014, Europeans have had the ability to request that sensitive 
personal information be removed from internet search platforms 
(Kelion, 2019), the obligations were further enforced with the 
implementation of the General Data Protection Regulation in 2018 
(GDPR; European Parliament and the Council of the European 
Union, 2018). Privacy laws can be effective for limiting employer 
access to historical information by requiring consent from the 
individual to release said information.  

In the U.S., although governing legislation and regulatory bodies 
recognize the vested interest that individuals have in maintaining 
privacy with respect to criminal history, processes related to the 
release of this information have not been regularly monitored 
(Lageson, 2017). To this end, employers are urged to consider 
guidance provided by the U.S. Equal Employment Opportunity 
Commission (EEOC) (2012), which allows employers to consider the 
nature of the offence, time since the offence, and the nature of the job 
when evaluating criminal history of applicants. However, more 
progressive policies such as Ban the Box have encouraged employers 
to eliminate questions pertaining to criminal history on their 
employment application (Avery, 2019) and instead consider criminal 
history information at a later stage of the hiring process. The process 
provides an opportunity for positive contact to occur between the 
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applicant and hiring manager, which can mitigate perceptions of risk 
(Griffith & Young 2017). Similar policies, such as “Open Hiring” 
and “The First Step Act,” aim to support and guide employers in 
making equitable and inclusive employment decisions when 
considering the employment of individuals with a criminal record 
(see American Civil Liberties Union, 2017; Conscious Company, 
2018; Lundquist, Pager, & Strader, 2018; Minor, Persico, & Weiss, 
2018). Conversely, in Canada employers are unable to perform a 
criminal background check without an individual’s consent (Police 
Record Checks Reform Act, S.O., 2015, c. 30, 2019). However, 
media reports can serve as an outlet for information pertaining to 
individual criminal histories. As laws vary by country, state, or 
province/territory, and even jurisdiction, organizational location can 
affect the legislation employers are obliged to follow in their hiring 
process.  

The Normative Pillar 

The normative pillar consists of “social norms, values, beliefs, and 
assumptions about human nature and human behavior that are 
socially shared and are carried by individuals” (Kostova, 1997, p. 
180). The pillar encompasses desirable organizational goals as well 
as the preferred means of attaining those goals (Xu & Shenkar, 
2002). In particular, the pillar highlights the relevance of collective 
values and norms within the organization and the extent to which 
their legitimacy is rooted in external social norms and practices. This 
may include an evaluation of the perceived risks involved in and 
incentives designed for hiring individuals with a criminal history 
(e.g., Busenitz, Gómez, & Spencer, 2000). Members of societies are 
believed to hold common values (e.g., Hofstede, 1980); with respect 
to individuals with a criminal history, some value systems may 
encourage, while others oppose, a second chance (Busenitz et al., 
2000).  

The normative dimension also encompasses the degree that societal 
values include organizational efforts towards corporate social 
responsibility. Media outlets, activists, journalists, and management 
scholars have increasingly pressured organizations to engage in 
society as good citizens (see Matten & Crane, 2005). Organizations 
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that employ individuals with a criminal history may be considered as 
fulfilling a unique aspect of corporate social responsibility; that of 
giving individuals a second chance. In particular, employment has 
been attributed to promoting desistance from crime and reducing 
recidivism, thus contributing to safer communities (Anazodo, Chan, 
& Ricciardelli, 2016). Recognizing that several organizations are 
facing a human capital crisis in the U.S., the Society for Human 
Resource Management (2019) actively encourages business leaders to 
join with their counterparts in considering all qualified candidates for 
employment, including individuals with a criminal record. Such 
encouragement suggests growing support for the fair consideration of 
individuals with a criminal record for employment. Within the 
normative pillar, however, we suggest that internal organizational 
factors may influence how organizations interpret external norms and 
practices. Interpretations may then affect an organization’s 
willingness to adopt policies and practices that align with support for 
the employment of individuals with a criminal record. We consider 
norms around criminal background checks and corporate social 
responsibility as examples of these interpretive mechanisms. 

Criminal Background Checks 

Employers may have several motivations for conducting a criminal 
background check including: legal requirements; relevance to an 
applicant’s ability to do a job; aims to provide/maintain a safe work 
environment (Clay & Stephens, 1995; Raphael, 2011). Criminal 
history information may be used to inform an employer’s 
interpretation of a candidate’s honesty, integrity, and any potential 
associated safety risks for their staff and clients. According to a 
CareerBuilder survey (2016), 72% of U.S. employers conduct 
background checks. However, even if an organization does not 
actively conduct a background check, the digitization of criminal 
records (e.g., mugshots and news stories) provides employers access 
to criminal history information (Atkin & Armstrong, 2013). Thus, 
employers that consciously decide not to pursue this information or 
consider this information may be more likely to hire individuals with 
a criminal history, thereby deviating from cultural norms. As an 
example, Greyston Bakery in New York (U.S.) has an open hiring 
policy, where despite the plethora of digital information available, 
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employment is offered without a background check (Greyston 
Bakery, 2019). In these cases, positive deviance from the norm may 
explain why some organizations may engage in a different set of 
practices—even after uncovering criminal history information.  

Griffith & Young (2017) noted that some hiring managers hold more 
positive attitudes towards employing individuals with a criminal 
history. These findings aligned with a subsequent study where 74% 
of managers and 84% of HR professionals expressed a willingness or 
openness to considering individuals with a criminal history for 
employment (Society for Human Resource Management [SHRM] & 
The Charles Koch Institute, 2018). Viewpoints such as these can now 
be promoted and shared online, which can signal a shift in cultural 
norms and encourage other organizations to positively deviate (e.g., 
toward hiring rather than discriminating against individuals with a 
criminal history). 

Corporate Social Responsibility 

Corporate social responsibility (CSR) can be described as the extent 
that an organization engages in actions and policies that account for 
economic, social, and environmental considerations as well as the 
interests and expectations of stakeholders (Aguinis, 2011). 
Organizations aligned closely with the social dimension are described 
as those that are mindful of the impact they have within the 
community, including the integration of business operations that 
address prevalent social concerns (Dahlsrud, 2008). Organizations 
that participate in programming or actively employ individuals with a 
criminal record may do so recognizing that such practices correlate 
with several community and social justice benefits, such as less 
crime, greater public safety, and reduced costs for the government 
and taxpayers, and improved community attitudes toward individuals 
with a criminal history (Anazodo et al., 2016; Graffam et al., 2008). 
Thus, organizations that align with the social dimension of CSR may 
be more likely to recognize the barriers to employment that 
individuals with a criminal history encounter and, thus, may be more 
apt to deviate from employment norms.  
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Online, there appears to be a shift towards organizational willingness 
to consider individuals with a criminal history for employment. With 
the emergence of digital platforms, prospective candidates can 
actively search online and find organizations with more favourable 
hiring policies for individuals with a criminal history (e.g., Mullaney, 
2018). Some organizations, such as Golden Corral, Jiffy Lube, and 
Kohl’s, have been listed as companies that will hire individuals with 
a criminal offence and incarceration history (Mayo, 2017). Others 
have leaders who promote training programs to develop employee 
skills for future employment (see Griffith et al., 2019). While these 
initiatives continue to develop and improve, employment training and 
mentoring programs have produced promising outcomes for 
individuals with a criminal history (Rosenfeld, Petersilia, & Visher, 
2008). For example, work placement programs such as “Recipe for 
Success” at Wendy’s offered through the John Howard Society of 
Niagara (Canada) provides participants with training and certification 
in an effort to boost prospects and eligibility for future employment 
(John Howard Society of Niagara, 2019). Certain organizations such 
as Dave’s Killer Bread, a recognized “Second Chance Project,” 
actively employs and advocates for the employment of individuals 
with a criminal history, recognizing employment as an opportunity to 
successfully integrate and positively contribute to society. In the U.S. 
and Europe, social enterprise initiatives rate particularly high in the 
social dimension for CSR, as they are well positioned to equip 
individuals with the skills to secure future employment (Defourny & 
Nyssens, 2010). A social enterprise is a not-for-profit organization 
with an explicit aim to provide goods or services that benefit the 
community (Defourny & Nyssens, 2008). As an example, Blue Sky 
Development and Regeneration (Blue Sky), a social enterprise 
founded in the U.K., recruits individuals with a criminal history to fill 
roles in numerous organizations for a limited work term, and then 
helps these individuals find further employment. As numerous 
initiatives geared toward the employment of individuals with a 
criminal history expand in scope, the online visibility and access to 
this template may inspire similar models in organizational settings.   
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The Cognitive Pillar 

The cognitive pillar highlights internal representations of the 
environment; the associated rules and perspectives that ultimately 
shape individual behaviour, beliefs, and assumptions (Xu & Shenkar, 
2002; Scott, 2005; Markus & Zajonc, 1985). Kostova and Roth 
(2002) suggest that dimensions associated with the cognitive pillar 
affect how people select and interpret information such as criminal 
history, in specific environments (i.e., a workplace setting) (Kostova, 
1997). Within the employment context, this pillar may be most 
directly connected to the individual level, which may inform our 
understanding of the behaviours of individual actors in the work 
context (i.e., hiring managers, colleagues). Specifically, we consider 
the micro-processes in organizational decision-making and how these 
shape organizational member perspectives of the role of 
organizations in relation to individuals with a criminal history. While 
some organizations have specific policies towards individuals with a 
criminal history, in many instances, evaluations are done on a case-
by-case basis. These individualized approaches create inconsistencies 
in how the law is interpreted and applied across organizations 
(Lageson, Vuolo, & Uggen, 2015). Although hiring managers should 
select candidates based on job-related information, unrelated 
characteristics or stereotypes, such as those associated with criminal 
history, may affect interpretations of an individual’s suitability for 
employment (Perry, Davis-Blake, & Kulik, 1994). Within the 
cognitive pillar we suggest that individual factors may influence how 
people interpret discriminatory norms and inform their willingness to 
engage in behaviours that support individuals with a criminal history 
in the work environment. We highlight perceptions of marginalized 
groups as well as employability and liability concerns, as examples of 
interpretive mechanisms at the individual level. 

Perceptions of Marginalized Groups 

The dominant and negative perceptions of criminal histories (Taub, 
Blinde, & Greer, 1999) may result in hiring managers who are unable 
to associate an applicant with a criminal history with agentic values 
such as success and achievement. As previously noted, many 
employers are reluctant to trust individuals who have essentially been 
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labelled as untrustworthy by the justice systems (Graffam et al., 
2008). Such perceptions of untrustworthiness relate to organizational 
concerns about the safety of their workforce (e.g., Harris & Keller, 
2005), integrity of their products and services, or potential loss of 
customers (Bhattacharya & Sen, 2003), workplace disruption (Gill, 
1997; Harris & Keller, 2005), or employer liability should the 
individual commit a subsequent offence (Lam & Harcourt, 2003). 
Accessibility of criminal history information may not only expose 
individuals but may also make them vulnerable to be taken advantage 
of by employers given their limited employment prospects (e.g., 
underpaid and/or overworked) (Atkin & Armstrong, 2013; Purser, 
2012; Visher, Debus-Sherrill, & Yahner, 2011). Thus, the extent to 
which an individual has the human capital (i.e., experience, 
education) to counter prevailing stigmas, will determine the extent to 
which overarching stigmas drive their interpretation of that 
information.  

Demographic characteristics, such as race, may also affect the 
perceptions of marginalized groups and the relevance of criminal 
history in employment. In the U.S., race has consistently been shown 
to result in differential perceptions of the law, police, and criminal 
justice system, with more Black than white citizens displaying 
distrust in the system (Rocque, 2011). Such findings may be partially 
due to the disproportionate numbers of racial minorities involved in 
the criminal justice system. According to the United States Census 
Bureau (2015), the racial percentages for white, Black, and Latino/a 
individuals are 77%, 13%, and 17% respectively. However, out of the 
1,467,847 people in the U.S. sentenced to prison in 2015, 34% were 
white, while 35% were Black, and 22% were Latinx, (Carson & 
Anderson, 2016). In other words, while only 30% of the actual 
population is comprised of racial and ethnic minorities, these 
individuals represent over half of the custodial population. In Canada, 
73% of the population is white, 5% Indigenous Canadian, 3% Black, 
and 10% Asian (Statistics Canada, 2017). While most of the total 
custodial population identified by Public Safety Canada (2018) was 
white (58%), Black and Indigenous Canadians are disproportionately 
represented in the criminal justice system as 7.5% Black and 23% 
Indigenous Canadian (Public Safety Canada, 2018). To be clear, we 
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are not asserting that hiring managers who are racial minorities will 
find criminal behaviour acceptable; however, we do contend that the 
race of the hiring manager may influence perceptions of applicants, 
with or without with a criminal history. From this perspective, some 
hiring managers do not believe this population possesses any more of 
a risk than an employee without a criminal history (Griffith & Young, 
2017). Thus, hiring managers who share this perspective are more 
likely willing to offer “second chance” employment, thereby willing 
to deviate from the norms of the cognitive pillar. 

Employability and Liability Concerns 

One of the prominent employer concerns with hiring individuals with 
an incarceration history from an employer perspective has to do with 
whether individuals possess the necessary skills and abilities for 
employment (Waldfogel, 1994). Some of the primary concerns 
related to skills and abilities include education, level of numeracy and 
literacy, as well as occupational and interpersonal experience and 
skills (Graffam, Shinkfield, Lavelle, & McPherson, 2004).   

Employers may also perceive risks for the organizational 
environment including a concern for the genuineness of one’s search 
for employment and, in turn, realistic expectations for commitment to 
the organization (Gill, 1997; Harris & Keller, 2005). Some employers 
have expressed fears that they will be found liable for negligent 
hiring if they willingly hire an individual that has a criminal record 
and that person engages in a criminal act while at work (Adler, 1993; 
Connerley, Arvey, & Bernardy, 2001) or who may become harmful 
to others while at work (Gill, 1997; Wang & Kleiner, 2000). In the 
U.S. and Canada, employers are increasingly held accountable based 
on policy standards which stipulate that employers may be held liable 
for the behaviour of their employees if the employer knew or ought to 
have known that the employee was likely to behave in a particular 
manner (Lam & Harcourt, 2003). A criminal record can be seen as 
indicative of likely behavior depending on the offence, which may 
make employers increasingly uneasy about hiring former prisoners 
(Lam & Harcourt, 2003).  
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Industry reports have identified individuals with a criminal history as 
a large pool of potentially skilled labour (SHRM, 2012; SHRM & 
The Charles Koch Institute, 2018). As captured in reports from the 
U.S. and U.K., many individuals are keen to improve themselves and 
their image and may in turn exude a high level of commitment, 
loyalty, honesty, reliability, and resiliency, more so than the average 
person (Palmer & Christian, 2019; Gill, 1997). However, as 
organizations become increasingly reliant on digital platforms and 
technology, the technologies will affect various aspects of the 
employment relationship: communication, consumption, information, 
and service exchange; each rendering the employee more vulnerable 
to record searches and exposing any lack of technological 
competencies (Berger, 2017). Organizations that recognize the 
potential value of persons with a criminal history are well poised to 
contribute positively to the social progression of these individuals as 
well as to society as a whole. 

Discussion 

Organizational members actively produce and reproduce institutional 
norms, and for certain populations, this contributes to perpetuating 
stigma and marginalization in the workplace. Recent developments in 
employer responses to individuals with a criminal history point to the 
evolving nature of organizational responses to prevailing industry 
norms and trends in the midst of information digitization. The three 
central pillars of institutional theory inform perspectives of and 
responses to legislative policy (i.e., regulative), collective norms and 
values (i.e., normative), and individual perspectives and behaviours 
(i.e., cognitive). Each of these pillars reflect various sources of 
motivation for aligning business practices within institutional 
environments with general societal norms; practices that can be 
interpreted to maintain capitalist ideologies and inequities in hiring or 
that can be interpreted to encourage socially responsible hiring and 
equity, particularly in reference to persons with criminal histories. 
Said another way, in instances where practices and policies 
inequitably disadvantage stigmatized populations such as individuals 
with a criminal history, organizations may, in line with the tenets of 
positive deviance, elect to adopt a socially just response, thus 
deviating from established rules of legitimacy. The emerging 
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digitization of information provides a unique context within which 
organizations may have a wealth of insight into individual 
characteristics, including their criminal history, which may be 
informative or misleading. Digital platforms and ready access to 
information also offer organizations an opportunity to learn from 
their counterparts as guidance for adopting more inclusive policies 
and practices. Within this context of information overload and 
uncertainty, there does appear to be a shift whereby organizations are 
moving away from discriminatory norms and considering more 
progressive and inclusive business models.    

In this article, we explored the reasoning that guides positive 
organizational deviation as well as the adoption of policies and 
processes that counter inequitable or discriminatory market 
expectations. Organizations may take a risk of introducing a 
stigmatized population into its workforce (Pager, 2003), but opt to do 
so to achieve a larger social benefit, in particular for traditionally 
marginalized and disadvantaged populations. From this perspective 
we have sought to unpack the mechanisms that influence positive 
deviations from discriminatory social norms. We have referenced the 
crucial role that digitized information can play in organizational 
change processes, thereby paving the way for inclusive social 
environments. Organizational leaders may respond to the legislative 
landscape when considering the employment of individuals with a 
criminal history in different ways depending on the nature of 
environmental factors such as industry, organizational size, and 
location. As any of these elements shift, we may expect a shift in 
expectations for employer willingness to consider individuals with 
various backgrounds for employment.  

Research Implications 

We contribute to broadening deviance scholarship by extending an 
understanding of the conditions and factors that contribute to 
organizational engagement in positive deviance. We have proposed a 
model that serves as the foundation for building upon our 
understanding of the mechanisms through which the three central 
pillars of institutional theory inform prosocial deviations from 
prevailing legislation. In discussing the influence of technology on 
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organizational norms and practices, we would like to highlight that 
persons with a criminal record are increasingly vulnerable due to 
technology. Where criminal record information is not readily sought 
out or available, individuals may contemplate whether, when, and to 
whom to reveal their criminal history (Ricciardelli & Mooney, 2018). 
For those who are successful in obtaining employment, digitization 
and access to criminal history may increase individual vulnerability 
to being “found out” by employers or coworkers, thereby affecting 
disclosure decisions and in turn social response to the information. 
We encourage researchers to examine the effects of the digitization of 
criminal records on prospects for obtaining and maintaining 
employment from employer and individual perspectives. In addition, 
while necessary to be mindful and to recognize the realities of 
discrimination towards individuals with a criminal history in 
employment contexts (Harcourt, Lam, & Harcourt, 2005), it is also 
useful to recognize and examine efforts that point to more inclusive 
practices. Examining such efforts lends insight toward unpacking the 
drivers of prosocial organizational behaviours that tend towards 
inclusivity of marginalized populations. Understanding this may 
contribute to understanding how to effectively encourage adoption of 
and adherence to inclusive policies and practice. Future research is 
encouraged that expands on these ideas further, perhaps through 
considering further detail beyond the scope of the examples 
articulated in this paper. For instance, future studies may consider the 
role of perceptual processes and the impact this has on individual 
decision-making in employment (see Crocker, Major, & Steele, 1998; 
Fiske, Cuddy, Glick, & Xu, 2002). 

We also contribute to understandings of the function of institutional 
theory. In particular, we present a renewed focus on organizational 
legitimacy; we expand how organizations define legitimacy and 
consider the implications for response to marginalized populations 
and engaging in non-traditional markets—a perspective necessary to 
expand the field of management studies and the interdisciplinary 
nature of criminal justice studies. For instance, scholars are 
encouraged to consider how we operationalize legitimacy in future 
research. In the latter rests consideration of how organizations define 
legitimacy when they engage in unconventional and less researched 
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markets, such as the too often overlooked niche markets served by 
non-profit organizations. Turning a focus to positive deviance may 
provide greater insight into how these types of organizations establish 
legitimacy within their communities and provide ways to uncover 
additional organizational factors that may challenge the three central 
pillars of institutional theory.  

Practical Implications 

The digitization of information affects organizations and individuals; 
informing employment decision-making processes and the 
interpretation of the available labour pool. While our model provides 
a foundational basis for understanding the ensuing mechanisms, the 
outcome variables, in particular, serve as useful considerations for 
how organizations may opt to exhibit socially responsible behaviours. 
The three central pillars have implications tied to employers 
deviating from established norms of legitimacy. For example, 
retailers like TOMS, a for-profit shoe retailer, takes alternative 
approaches with arguably more humane and socialist profit models. 
TOMS promotes a “One-for-One” model, whereby one pair of shoes 
is donated for every pair sold; thus, profit margins are reduced in 
light of increased costs tied to donated material goods (TOMS, 2017). 
Instead of reinvesting all profits into business and capital gains, such 
organizational shifts challenge the societal emphasis placed on profit, 
or the normative pillar, with success (e.g., measured by sales and 
overall profit) (TOMS, 2017). Other organizational processes, such 
as training, may provide a similar reinvestment, but in relation to 
developing human capital. For instance, organizations can reinvest in 
training individuals in relevant organizational technologies. 
Organizations that exert positive deviance in this way can not only 
benefit their organization, but also a variety of populations, including 
those often disadvantaged in the workplace such as individuals with a 
criminal history.  

Second, governing policies and practices may be driven by the degree 
of deviation from established norms embraced by the organization. 
While the nature of certain occupations may require reasonable 
considerations for criminal history (e.g., working with vulnerable 
persons), further development, adoption, and adherence to practices 
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that enable consideration for individual skills and abilities during the 
hiring process, irrespective of criminal history, are encouraged 
(Boyer, 2016). Our model provides a foundational framework for 
conceptualizing progressive policies that lend towards supporting the 
identified socially responsible behaviours. As criminal history 
information is increasingly accessible, this may taint employer 
perspectives; however, hiring policies and practices can be designed 
in response to positive deviance. Some organizational leaders, then, 
may believe that they need to interact with their employees, or even 
the larger community, in a way that exudes connection and support. 
Some organizations have incorporated this through the support of 
employee resource groups, thereby demonstrating their value for and 
desire to connect with diverse members in an organization. Positive 
deviance may be a useful perspective to explain why some 
organizations choose to adopt non-mandatory or financially risky 
initiatives that serve a larger benefit.  

Conclusion 

In spite of established regulations and norms that signal legitimacy 
across employment contexts, deviations from discriminatory norms 
provide, new, humane, and socially necessary and progressive ways 
for organizations to make hiring decisions that are more inclusive, 
thus interlinking larger societal issues with new business solutions. 
Moreover, we show that considering the pillars of institutional theory 
can also contribute to further understanding of the organizational 
factors that may determine positive deviations; specifically, the 
transition in interpretations that encourage or motivate a shift to more 
equitable and socially responsible hiring and employment practices 
and processes. Understanding organizational motivations for and 
contextual factors related to positive deviance may enable us to 
determine the extent to which labour market climates impact 
organizational practices that can contribute to progressive practices 
and positive social change. From this perspective, our understanding 
of corporate social responsibility may be expanded to encompass the 
true nature of the social influence that organizations may have in 
society as well as their duty to acknowledge this when making 
equitable employment decisions. 
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