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Abstract

Through examining criminal record suspension, increased police
powers, and the composition of the cannabis industry, we claim that
decriminalization of cannabis in Canada as seen in the Cannabis Act
of 2018 has not eradicated racialized impacts of law, but has instead
set the framework to perpetuate and deepen racial inequality. By re-
viewing the history of drug laws in Canada and examining racialized
enforcement, we claim that neither legalization nor decriminalization
has undone the historical patterns of racial inequality. Instead, they
represent a continued violence of law, racialized surveillance, and
deepening of the colonial arrangement.

Key words: Cannabis, decriminalization, legalization, racialization,
law

Jurisdictions across the globe are increasingly experimenting with
alternative legal and policy frameworks that aim to reduce the harm-
ful effects of the criminalization of drugs (Jenkins et al., 2021). In
2018, Canada codified legislation, the Cannabis Act, with the purpose
of decriminalizing cannabis nationwide. Decriminalization is a policy
strategy in which non-criminal penalties, such as fines, are available
for designated activities such as possession of small quantities of a
controlled substance (Jesseman & Payer, 2018). Often decriminaliza-
tion accompanies a legal argument of constitutional rights, such as
changes to sex work in Canada (see R v. Bedford, 2013). Essentially,
decriminalization removes criminal penalties in law, but they can be
replaced with: (i) new civil penalties such as fines or diversion pro-
grams that direct individuals away from criminal sanctions toward
health and education programs (Greer et al., 2022); and (ii) new regu-
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latory regimes for the purchase, use, growth, and sale of cannabis or
other substances (Csete & Elliott 2021). These regimes are more like-
ly to be thought of as legalization because they govern licencing, age
limits for use, and the amount people can have in their possession.
Although both legalization and decriminalization are generally her-
alded as emancipatory and a step toward undoing negative effects of
criminalization (Maghsoudi et al., 2020), which include potentially
undoing the racialized and class dimensions imbedded in law, ques-
tions around the limits of liberal laws and the impact of regulatory
law remain largely unanswered and unexamined. The majority of
studies examining impacts of decriminalization focus on subsequent
patterns of drug use, clinical health metrics, and labour market partic-
ipation as opposed to human rights and social exclusion (Scheim et
al., 2020). There are few studies that examine how decriminalization
upholds colonial and racialized aspects of liberal law. This paper pos-
its some evidence that in the case of the Cannabis Act, decriminaliza-
tion systemically upholds racial inequities of criminal law. We begin
with a discussion of cannabis regulation and its political landscapes.
We then examine the historical racialized aspects of drug laws in
Canada upon which all subsequent regulations, including decriminal-
ization and legalization, are built. This is followed by a discussion of
three issues important to the new legislation: suspensions and ex-
pungements; policing under new legislation as it relates to Black and
other youth of colour; and the racialized economy of cannabis sales.
These issues are driven by questions about decriminalization and its
ability to undo the systemic racialized, intersectional effects of crimi-
nal law, and is couched in the argument that a change in law does not
automatically erase inequality produced by drug laws over decades.
Drug laws, while purportedly affecting everyone on equal grounds,
have and continue to disproportionately impact marginalized com-
munities.

Regulating Drugs in Canada: A Brief Overview

Decriminalization often includes limiting police powers of arrest and
a shift in regulation toward depenalization (reducing the use of crimi-
nal sanctions). The highly criminalized war on drugs (WOD) model
that predominated the legal landscape as a way to deal with cannabis
in Canada was simply not working as a method to reduce drug use
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(Lee, 2018). Justin Trudeau’s pro-legalization stance, which focused
on keeping cannabis out of the hands of the youth and out of the or-
ganized crime markets, was a major selling point for his political
campaigns during the 2015 federal election (Lee, 2018). Upon elec-
tion, Trudeau appointed a panel to the Task Force on Cannabis Legal-
ization and Regulation (TFCLR) to develop legislation that would
later turn out to be the Cannabis Act (Lee, 2018). The final report of
the TFCLR came on November 30, 2016, two years before the legis-
lation. The report listed a total of nine objectives of the decriminali-
zation of cannabis in Canada. These included: (1) protection of Cana-
dian youth by keeping it out of their hands; (2) keeping the profits of
the cannabis market away from the criminals/organized crime; (3)
reducing the burden on police and the justice system that comes with
simple possession charges (as they accounted for half of all police-
reported drug charges in 2015 alone); (4) preventing Canadians from
entering the justice system and receiving criminal records; (5) pro-
tecting public health and safety by strengthening laws and enforce-
ment measures that deter and punish more serious cannabis offences;
(6) ensuring Canadians are informed about harms of cannabis use
through sustained and appropriate public health campaigns; (7) pro-
tecting public health by regulating the production, distribution, and
sales to ensure quality and safety, restriction of access, and applica-
tion of taxes to be directed to addiction treatment and support; (8)
providing access to quality-controlled cannabis for medical purposes;
and (9) enabling ongoing data collection, which includes gathering
baseline data, to monitor the impact of the new framework (Health
Canada, 2016).

The Act created a federal and provincial legal and regulatory frame-
work for controlling the distribution, production, sale, and possession
of cannabis in Canada. The most important changes allow an individ-
ual above the legal age limit to possess up to 30 grams (g) of legal
cannabis, whether that be dried or equivalent in a non-dried form; an
individual can also share up to the same amount with other adults
Government of Canada 2021a). The purchase of cannabis must be
from a provincially licensed retailer and in circumstances where that
is not available, there are federally licensed producers online that can
be accessed. The ability to grow cannabis in a home is allowed but
there is a limit of four cannabis plants per residence, which must be
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from a licensed seed/seedlings distributer and for personal use only.
The federal government is responsible to set strict requirements for
producers who grow and manufacture cannabis; the industry-wide
rules and standards, therefore, are concerned with the distribution and
manufacturing of the market (Government of Canada, 2021a). These
responsibilities include the types of cannabis products that are availa-
ble for sale, the packaging and labelling requirements for products,
standardized serving sizes and potency, prohibitions on the use of
certain ingredients, good production practices, tracking requirements
of cannabis from seed to sale to keep it out of the illegal market, and
restrictions on promotional activities. Provinces and territories have
different responsibilities that are concerned with developing, imple-
menting, maintaining, and enforcing the systems that oversee the dis-
tribution and sale of the cannabis. The provinces have the power to
change the safety measures in place, but they are only able to increase
and strengthen the restrictions. These would include increasing the
minimum age in the province/territory, lowering the personal posses-
sion limit, creating additional rules for growing cannabis at home,
such as lowering the number of plants allowed per residence and re-
stricting where adults can consume cannabis (in public or in a vehi-
cle, for example). The age limit is 19 in most provinces, save for Al-
berta (18) and Quebec (21). An extension of the ability to set rules in
their jurisdiction would include how cannabis can be sold, where
stores can be located and how they must operate, along with who is
allowed to sell cannabis. There were two important modifications to
the Act. First, Bill C-93 was meant to expedite criminal record sus-
pensions and help to remove barriers people face from a cannabis-
related criminal record by way of a record suspension. The second
amendment, Bill C-46, saw the establishment of tougher penalties for
cannabis-impaired driving and increasing the enforcement capabili-
ties of police officers to reduce or prevent impaired driving.

Research on the impacts of the legislation, and achieving the nine
goals, is beginning to take shape. The legislative goal of taking the
business away from organized crime appears to have been achieved
more and more as each year passes. The National Cannabis Survey
found that while in 2010, 47% of respondents got at least some of
their cannabis from a legal source, that number is now 68% (Owusu-
Bempah, 2022). In 2020, 35% of respondents reported getting their
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cannabis from an illegal source, which was down from 51% in 2018
(Owusu-Bempah, 2022). For the first time ever in the third quarter of
2020, the value of transactions for the legal market outstripped that of
the illegal market (Owusu-Bempah, 2022). The number of arrests due
to simple possession charges have, obviously, dropped drastically
from the onset of the enactment of the Cannabis Act, along with re-
ductions in arrests for cannabis trafficking, production, and cultiva-
tion (Owusu-Bempah, 2022).

Despite these positives arising from the Cannabis Act, much more
needs to be understood especially as it relates to sociolegal elements
of the function of law and the actions of law enforcement. These re-
ductions are significant with regard to policing the WOD, particularly
because the majority of those arrests were for cannabis (Hudak 2020).
However, there is little evidence that decriminalization has reversed
proactive drug-policing practices and if legalizing cannabis has pro-
duced an antidote to the WOD. As Owusu-Bempah (2022) argues,
numbers alone do not offer evidence of how to undo law that is, at its
core, racialized. Heeding Stevens et al.’s (2019) call to explain the
unintended impacts of depenalization, diversion, and decriminaliza-
tion, and the recognition that these processes are sensitive to pre-
existing contexts and mechanisms in which they are applied, utilizing
some aspects of critical legal theory and critical race theory, we ex-
amine three areas of concern and the potential continued importance
of race in elements of the Cannabis Act as well as its amendments.

Racialized Nature of Canadian Drug Legislation

Wohlbold and Moore (2019) suggest that Canadian drug criminaliza-
tion policies have a racialized effect that targets various marginalized
communities. These effects are further amplified when the intersec-
tional impacts of race, gender, age, and socioeconomic position are
taken into account, with poor, young, Black women being severely
impacted by criminalizing regimes (Garcia-Hallet et al., 2022). We
see this in legislation as well as its enforcement. Legislatively speak-
ing, a history of the enactment of drug laws in Canada reveals its ra-
cialized base. From the anti-Asian sentiment that fueled Canada’s
first anti-drug law in 1908 (the Opium Act) to the anti-Black rhetoric
that was espoused by moral legislators like Emily Murphy, Canada’s
drug laws were firmly rooted in racialized discourses about the “oth-
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er” (Owusu-Bempah & Luscombe, 2021). Beyond othering, Monture
(2014) and Maynard (2017) argue all liberal law is violent and drug
laws in particular played a key role in establishing what Fanon
(1961/2004) called “the colonial arrangement.” As Alan Hunt (1986)
argued about lawmaking, the mediation that takes place between con-
flicting interests in the law can, at best, create a response to social
conflict that will achieve nothing other than results reflecting the un-
equal distributions of power and resources all while doing so in the
name of a set of universal values (Hunt, 1986, p. 5). Delgado and
Stefancic (2007) argue that policies and law seeking liberal equality
address only the most flagrant forms of racism. They ground this as-
sertion in two of critical race theory’s claims: first, the claim that that
white supremacy is embedded in liberal legal systems; and second,
the claim that the ordinariness of racism makes it incredibly hard to
detect and address (DeCuir & Dixson, 2004). What is missed is the
invisible and systemic forms of inequality based on age, gender, race,
and income. Law that claims to purport equality of treatment neglects
the lived realities of people’s lives where inequality is a daily occur-
rence. This includes forms of gendered, racial, and income inequities
where marginalization is written into social systems such as immigra-
tion, social assistance, education, and healthcare, to name but a few.

This critical perspective of law can be used to make sense of three
issues discussed below: Canadian criminalization of opium and its
relation to Chinese immigrant labourers; the criminalization of Khat
and its relation to Somalian immigrants; and criminalizing Indige-
nous peoples’ use of alcohol.

Criminalization of Opium

One of Canada’s first drug laws was the Opium Act of 1908, which
essentially criminalized the lifestyle of Chinese labourers by outlaw-
ing the smoking of opium, a substance popularly consumed by Chi-
nese men, as opposed to outlawing the consumption of elixirs and
other medicines commonly used by white Canadians (Wohlbold &
Moore, 2019, p. 30). Prime Minister Mackenzie King supported the
report titled “The Need for Suppression of the Opium Traffic in Can-
ada” that outlined the detriments associated with smoking opium. The
report also advocated for the protection of law-abiding Christians
from the evils of the drug (Boyd & Carter, 2014, p. 40). Shortly after,
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the Opium Act was presented to parliament. The purpose of this legis-
lation was to regulate opium in its smoking form. Methods of con-
sumption associated with white people were deliberately left out of
the legislation to allow for continued use without penalties. As
Wohlbold and Moore (2019) put it, the Act was designed “to carve
out White spaces exempt from more punitive approaches” (p. 31).
Chinese opium users remained the central focus of Canadian legisla-
tors until the mid-1930s, with morphine and heroin users taking cen-
tre stage in the 1940s and 1950s.

Criminalization of Khat

Another racialized basis of legislative control of drugs in Canada is
Khat. Khat is listed as a Schedule IV drug under the Controlled
Drugs and Substances Act (CDSA). Schedule I drugs are listed as the
most harmful, but all schedules are accompanied by criminal and
regulatory penalty (CDSA, 1996). The criminalization of Khat in
1997 occurred following an influx of immigration by Somalian peo-
ple to Toronto due to a civil war in their home country (Gordon,
2006). They were forced to live in extremely poor neighbourhoods
and had a low employment rate, which left 63% of Somalis below the
poverty line (Gordon, 2006). Khat is a plant indigenous to East Afti-
ca and is used by Somalians but not usually white Canadians, making
it a newer drug on the Canadian landscape at the time. Gordon (2006)
argues that this resulted in the ‘othering’ of Somalians and racializing
their use of Khat. Gordon suggests this played a role in the criminali-
zation of Khat as Health Canada deemed the substance “unserious”
(2006, p. 72). Justification for its criminalization included withdrawal
symptoms such as depression and lethargy, which also occur in legal
drugs such as nicotine and alcohol and are far more addictive than
Khat (Gordon, 2006). As such, it is fair to argue that criminalizing
Khat was less about the drug itself, and more about controlling the
Somali community (Boyd 1998; Tanovich 2004; Gordon 2006). Gor-
don goes so far as to claim that via the criminalization of Khat and
the accompanying brute law enforcement, Canada prevented Somali-
ans from accomplishing their goal of finding an identity in a foreign
nation (Gordon, 2006).
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Criminalization of Indigenous Alcohol Use

Marshall (2015) argues that Indigenous peoples have experienced a
substantial number of legislative drug-related harms and because of
that, drug-use problems have come to be understood as intrinsic to
the “Indigenous Other” (p. 9). An 1886 provision from the Indian Act
(1876) was Canada’s first official prohibition of a substance. The /n-
dian Act prevented Indigenous peoples from buying and possessing
alcohol. While alcohol was not generally seen as a harmful drug, it
led to the arrest and imprisonment of thousands of Indigenous people.
This began a lengthy history of a racialized prohibition and criminali-
zation of substances (Boyd & Carter, 2014, p. 38). Marshall (2015)
argues that the stigma associated with this process resulted in a muted
and non-empathetic social response to Indigenous drug and alcohol
use, reproducing Indigenous inequality. This was just the beginning
of what would turn out to be a legal system that fosters racism and
blatantly creates laws with the goal of protecting and defending the
vision of Canada as a white, Christian nation.

These three examples of lawmaking have a clear racial base. They
show how race is important in both the drafting and intention of the
laws as well as in their effect. They further reveal the role of lawmak-
ing in upholding the power of whiteness and highlight the role law
plays in the development and solidification of Canada as a white set-
tler nation. These examples pre-date the introduction of the Canadian
Charter of Rights and Freedoms, which was meant to ensure the
rights of Canadians equally, with the hopes of undoing racial practic-
es of law. However, as both Hunt (1986) and DeCuir and Dixson
(2004) argue, the effects of these laws are not undone in liberal times
characterized by the idea of equal rights. In fact, the effects of these
laws (such as the social, cultural, and legal marginalization of Black
people affected by the criminalization of Khat; or the lasting cultural
connection between Indigenous peoples and alcohol) persist long af-
ter laws themselves have changed (see Delgado & Stefancic, 2007).
We now turn to a history of criminalizing cannabis and a discussion
of its enforcement, examining these laws for both the intentions and
impacts of race-based law.
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Criminalizing Cannabis

Around a decade after the criminalization of opium, Emily Murphy,
the first woman magistrate in Canada, published a series of articles
about drugs and trafficking for the purpose of pressuring Canada into
enacting stricter drug laws (Wohlbold & Moore, 2019, p. 32).
Wohlbold and Moore (2019) argue that her main goal was to protect
the Christian and Anglo-Saxon nation from the “other” and the drugs
associated with them. She took this same approach when speaking
about cannabis, claiming it had the potential to drive people to com-
plete lunacy. She further claimed that substance abusers are maniacs
that will use savage methods to kill or hurt others with no sense of
moral responsibility, and that the drug itself was a threat to the na-
tional identity of (white) Canada (Wohlbold & Moore, 2019, p. 33).
These claims used non-whiteness to create a social drug scare (Boyd
& Carter, 2014; Wohldbold & Moore, 2019). Murphy’s work led to
cannabis being added to the list of drugs on the Opium and Narcotic
Drug Act in 1923 (Wohlbold & Moore, 2019, p. 33). A full ten years
passed before the first arrest for cannabis possession was even report-
ed. Police carried out the first seizure of cannabis in 1932, and the
first cannabis arrest in 1947, leading to questions about the intention
of the criminalization (Giffen et al., 1991; Bryan, 1979; Khenti,
2014). Drawing on Becker (1955), Hathaway (2009) asks if cannabis
criminalization created a cannabis problem that didn’t previously ex-
ist. He also claims that although there were few arrests, the aim and
effect of the law were raced and classed (Hathaway, 2009).

In 1961, Canada enacted the Narcotic Control Act (NCA), some of
the strictest and harshest drug laws of any Western country. Simple
possession charges in the NCA allowed the Crown to pursue either a
summary or an indictable charge (Kos-Rabcewicz-Zubkowski, 1975,
p. 12). The maximum penalty for a first-time summary offence was a
fine of $1000, six months in prison, or both, and for a subsequent
offence it was $1000 and one-year imprisonment (Kos-Rabcewicz-
Zubkowski, 1975). Had the Crown decided to pursue an indictable
offence, upon conviction the offender would have been sentenced to
seven years’ imprisonment (Kos-Rabcewicz-Zubkowski, 1975). The
NCA backed the socially constructed ideas of the criminogenic nature
of using, producing, and selling drugs (Boyd & Carter, 2014). Canada
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also signed the International Single Convention on Narcotic Drugs
with the ultimate objective of eliminating illegal production and non-
medical use of various drugs, including cannabis, in the same year
(Boyd & Carter, 2014). Throughout the 1960s, cannabis became law
enforcement’s new illicit drug of concern as the police cracked down
on it in Canada with increasing frequency and repressiveness, a shift
that quickly culminated in the arrests of thousands of Canadians each
year (Boyd, 1991; Fischer et al., 2003).

Following neighbours to the south, then-Prime Minister Brian Mul-
roney declared a war on drugs in 1986, and 10 years later Canada
received its most harsh anti-drug law yet: the Controlled Drugs and
Substances Act (CDSA). The CDSA established a legislative frame-
work regulating the possession, import, export, production, assembly,
distribution, sale, transport, provision, sending, and delivery of con-
trolled substances and precursors that can be used in the manufacture
of illegal drugs (Government of Canada, 2018). Each drug in Canada
is classified under a specific schedule from I to VIII, and each sched-
ule helps in determining the range of sentencing for that drug —
schedule I encompassing the most serious drugs and VIII the least
serious, with the sentence for each being in accordance with their
schedule (Weisberg Law, 2020). The CDSA’s intended focus was
meant to be less on users and more on traffickers and organized crime
(Boyd & Carter, 2014). To enhance law enforcement efforts, legisla-
tion was enacted in Canada in 1988 and 1989 banning the sale of
drug paraphernalia and strengthening police powers to seize the as-
sets of arrested drug offenders (Owusu-Bempah & Luscombe 2021;
Erickson, 1992). The legislation also allowed for sweeping new po-
lice powers of arrest and search and seizure, as well as tough new
maximum sentences for drug offences.

In 1992, enhanced law enforcement at both federal and provincial
levels received $400 million in funding; in contrast, financial support
for treatment services was about $88 million (Owusu-Bempah &
Luscombe 2021; Single et al., 1996). Reflecting on this legislative
change, Erickson (1999) wrote: “Canada’s allegiance to criminaliza-
tion was affirmed” (p. 276). Although the CDSA was labeled a
“health bill,” Dias (2003) claims that it had a punitive focus, arguing
that it was more like criminal law than health legislation, and exem-
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plified Canada’s strict prohibition approach to drugs. Examples of
this punitiveness include harsh maximum penalties and extended po-
lice powers and resources for arrest and prosecution (Macrae, 2003).
From the 1970s onward, cannabis possession became the most com-
mon drug possession offense enforced across the country (Dau-
vergne, 2009). By the late 1990s, there were over 600,000 Canadians
with a criminal record for cannabis possession as a result (Dias,
2003). If the CDSA was indeed focused on health, one would think
there would have been fewer arrests.

Despite several health and safety concerns about drug use and the
legislative access for medical marijuana in 2001, the majority Con-
servative government of Steven Harper doubled down in 2007 with
the National Anti-Drug Strategy. This strategy further emphasized
law enforcement of drugs over treatment and prevention. This strate-
gy, alongside Bill C-10 (the Safe Streets and Communities Act), in-
troduced mandatory minimum sentences for cannabis and other drug-
related offences. As the direct result, Bill C-10 intensified legal con-
sequences for minor drug offences and further criminalized non-
habitual drug use, among other things (Owusu-Bempah & Luscombe,
2021).

This trajectory of lawmaking paired with the expansion of police
powers produces a separate but mutually reinforcing symbiotic rela-
tionship. For example, bringing new police powers into being and/or
funding broadened police capacities creates opportunities for already
racist legislation to produce racist outcomes in arrest and imprison-
ment.

Racialized Enforcement of Cannabis

Laws criminalizing cannabis possession for personal use have had a
disproportionate negative impact on Black, Indigenous, and people of
colour (BIPOC) in Canada and these groups are substantially over-
represented in cannabis possession arrests in Canada (Maynard,
2017; Khenti, 2014; Mosher, 2001; Browne, 2018; Samuels-Wortley,
2019; Glaser, 2015; Owusu-Bempah, 2017). It is also significant to
note the intersectional effects of drug enforcement. Black and Indige-
nous women are not only significantly over-represented among incar-
cerated women but are also over-represented in charges for certain
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drug offences, including but not limited to trafficking of cannabis,
cocaine, and opiates (Turcotte, 2020; Maynard, 2017; Hunt, 2016;
Comack, 2014). Although Owusu-Bempah and Luscombe (2021)
claim that Canadian academics have been unable to empirically as-
sess the extent that cannabis arrests are racialized across the country,
there is significant evidence of over-representation of Black and In-
digenous people in the Canadian criminal justice system, as well as
the over-incarceration of Black and Indigenous women (Goldenberg
et al., 2022).

Khenti (2014) argues that Black communities in Canada have been
the target of intensive policing since the inception of the WOD in the
1980s, especially in the province of Ontario where most Black people
reside. Although the intention of the legislation was to combat traf-
ficking, most charges were at the level of possession (Mosher, 2011).
They argue that as police focus on highly racialized areas and vulner-
able communities with concentrated poverty, high unemployment,
and greater numbers of low-income Black men, the Canadian state is
arguably exacerbating precarious social determinants and impinging
on the future prospects of Canada’s Black population (Khenti, 2014).
This is intensified for Black and Indigenous women of colour
(BIWOC), who face intersecting discrimination. Combined with
race-based disparities within micro- and macro-level social forces
and systems, there are also gender-based disparities that expose mar-
ginalized women and girls to disproportionate policing at the inter-
section of race and gender (Garcia-Hallet et al., 2022). Dispropor-
tionate levels of remands, arrests, and incarceration have all been
recorded and continued three decades into the WOD (Rankin et al.,
2002). An internal police study in Montreal, Quebec found that be-
tween 2001 and 2006, 30% to 40% of young Black males were
stopped and questioned by police, compared to approximately 6% of
white males (Gordon, 2010). Within Canada men and women in
Black communities have been over-surveilled by police (Maynard,
2017). Indigenous and Black people have historically been much
more likely to encounter police officers and have felt that these en-
counters are targeted interactions, often through aggressive stop-and-
search procedures (Wortley et al., 2021). For instance, a significantly
documented method to police Black communities is “carding” — a
police-automated system that keeps information on individuals that
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they stop on the street, whether it be for criminal matters or not
(Maynard, 2017). Through Access to Information and Privacy re-
quests, the Toronto Star reported that between 2008 and 2011, 1.125
million cards were filled out and entered into the system, and of those
about one-quarter were Black, mostly Black youth, who were carded
at a rate 3.4 times higher than that of their population percentage in
the city of Toronto (Maynard, 2017). Concerns with the use of card-
ing lead to its decrease by 75% in 2013. However, the proportion of
Black people being carded rose after 2013 (Maynard, 2017). Another
study of carding in Toronto found that 25% of all street checks be-
tween 2008 and 2013 involved Black people, while their population
percentage in Toronto was 8.08% (Wortley et al., 2021). The same
study found that Black people were stopped at a rate of 3.25 times
higher than white people (Wortley et al., 2021). Scholars have com-
pared this extreme surveillance of racialized communities to South
Africa’s apartheid-era pass laws, when Black people’s movements
were under heavy surveillance and could not travel outside of desig-
nated zones (Maynard, 2017).

Gordon (2006) claims that Black people in Toronto were arrested and
charged for possession offences under the CDSA at an extremely dis-
proportionate rate — 25% of the charges for simple possession de-
spite making up 8% of the population. Black people were also far
more likely to be stopped and charged for cannabis and related charg-
es, like trafficking, which had risen 80% between 1992 and 2002, all
while the majority of charges were being directed at working-class
individuals and youth of colour (Gordon, 2006). Tanovich (2004)
presents some major findings from the Report of the Commission on
Systemic Racism in the Criminal Justice System. In that report, the
Commission found a massive over-representation of Black people in
the Ontario criminal justice system and that this over-representation
was directly linked to the WOD (Tanovich, 2004). The relationship
between race and differential sentencing amongst drug cases was sta-
tistically significant and the Commission recommended that the On-
tario Court of Appeal reconsider its sentencing principles in drug cas-
es, as their findings indicated that alleged neutral factors were in fact
having an adverse effect on the Black people accused (Tanovich,
2004). In the Hamilton and Mason cases, both women who were
convicted of drug trafficking (they acted as ‘drug mules’), the sen-

216



Consuming Cannabis

tencing judge argued that systemic racism and gender bias were key
factors in women’s decisions to smuggle drugs and that this should
mitigate the sentences (Abbate, 2004).

In a 2015 study of police agencies in five Canadian cities, Owusu-
Bempah and Luscombe (2021) found that Black Canadian and Indig-
enous people are more likely to be arrested for cannabis possession
than white people. They found this pattern was true in all five cities
they studied except Halifax, where only Black people were over-
represented in arrests.

For Indigenous people, the starkest disparities were in Vancouver and
Regina. Indigenous people in Vancouver were 6.3 times more likely
to be arrested for cannabis possession than would be predicted by
their representation in the general population. For Black people, the
most significant disparities were in Halifax, where Black people were
4.1 times more likely to be arrested for cannabis possession than
would be predicted by their representation in the general population.
The over- representation of Black and Indigenous people in cannabis
possession arrests stands in stark contrast to the experience of White
people, who were equally or under-represented in arrests in each of
the cities examined compared to their representation in the general
population. (Owusu-Bempah & Luscombe, 2021, p. 5-6)

It is clear that racial disparities in drug arrests exist in the Canadian
context, and can be attributed to racialized and gendered policing
practices. These racial disparities in arrests exist despite evidence of
relatively similar rates of self-reported cannabis use across racial
groups in the Canadian context (Hamilton et al., 2018). As Khenti
(2014) and Maynard (2017) show, given the over-representation of
marginalized groups in the criminal justice system, the phenomena of
drug arrests is arguably due to over-policing of communities of col-
our. Khenti (2014) further argues how Black men have been identi-
fied as the main enemy and how drug-control efforts have served to
diminish the health, well-being, and self-image of Black men via dis-
criminatory and inequitable treatment before the law.

These concerns have prompted questions around undoing these gen-
dered and race-based impacts of criminal legislation. Advocates of
racial justice have focused on cannabis legalization and asked if de-
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criminalization can undo racialized effects of legislation and its en-
forcement (see Hudak, 2020; ACLU, 2013, 2020; Geller & Fagan,
2010). We now turn to a discussion of the Cannabis Act and its
amendments as it relates to race.

New Legislation, Same Patterns

Changes to cannabis laws in Canada were framed primarily as a
health issue, and although racial inequities in drug arrests and incar-
ceration motivated changes to drug laws in other countries (Hudak,
2020), undoing racial inequality does not appear to be a driving force
in adopting the Cannabis Act in Canada. Despite this, there lingered
the possibility that this new cannabis legislation was an opportunity
to rectify the injustices experienced by BIPOC Canadians under old
cannabis law (Maghsoudi et al., 2022). Owusu-Bempah and Lus-
combe (2021) suggest that Canadian cannabis legalization lacks
measures to redress the racialized harms caused by the WOD because
the full extent of these harms remains largely unknown. They claim
that broader collection and dissemination of disaggregated criminal
justice data is needed in the Canadian context in order to inform
criminal justice and social policy. As evidenced above, we claim
there is adequate information about a baseline of racialized impact of
drug laws and that there is a need to examine the impacts of decrimi-
nalization on racialized communities. Below, we propose to assess if
cannabis legalization can redress racialized harms by examining three
areas of concern: (i) suspensions and expungements; (ii) changing
police powers; and (iii) the racialized economy of cannabis sales.
Through these examples we argue that the new legislation appears to
expand regulatory law that further constructs situations that dispro-
portionately criminalize BIPOC populations. In the areas of ex-
pungements and record suspensions, changing police powers associ-
ated with policing youth and impaired driving, and the cannabis eco-
nomic market, there is evidence of continued racialized practices un-
der decriminalization. We argue that these issues stem from systemic
racism that has been embedded into Canada’s drug laws for centuries
and are apparent in this new piece of legislation, furthering Mon-
ture’s (2017) claim that Canadian law is not a solution undoing ef-
fects of colonial law on Indigenous peoples and Gordon’s (2006)
claim that law perpetuates, not resolves, racialization.
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Suspensions and Expungements

The expungement of criminal records for cannabis-related activities
that are no longer criminalized is a key indicator of the impact of the
Cannabis Act. The difference between a record suspension and an
expungement is that a record suspension does not clear an individual
from their record, it merely sets it aside, therefore, the record still
exists (Public Safety, 2020). An expungement, on the other hand, is a
complete wipe of the charges from the record, meaning they no long-
er exist (Public Safety, 2020).

The estimates vary but there are more than 500,000 Canadians with a
criminal record attributed to cannabis (Kates & Hrick, 2018; Canna-
bis Amnesty n.d.; Jabakhanji 2021). At the onset of the Cannabis Act,
there was no legislation in place that would absolve people of their
previous cannabis-related criminal record (Cain, 2021). Bill C-93 was
passed to address this and is meant to remove the process barriers for
people who want to apply to have a record suspended. Individuals
can apply even if they have outstanding fines or a victim surcharge
that is related to their possession conviction, so long as they have
completed the rest of their sentence. The other stipulation is that to be
granted a suspension the individual must only have a simple posses-
sion conviction and nothing else relating to cannabis, as it will render
them ineligible. The Bill waives the $631 application fee and expe-
dites the process by eliminating the 10-year wait period on simple
possession cannabis charges. However, individuals looking to apply
for a suspension will still have to pay a fee to obtain required docu-
ments such as supporting documents from their jurisdictional police
force.

According to the Cannabis Amnesty advocacy group, in a large por-
tion of these cases, marginalized groups are disadvantaged by these
changes for two reasons. First, although the fee is waived, there are
still prohibitive costs involved, which limits who is able to apply.
Secondly, due to over-policing, racialized groups are more often
charged with multiple offences alongside a simple cannabis posses-
sion charge. The racialized nature of over-policing and over-charging
eliminates many BIPOC Canadians from pursuing a suspension.
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Additionally, an overarching concern remains — suspensions are not
the same as expungements, which truly rid people of their criminal
records. The federal government claims that record suspensions were
the best recourse for action as “expungements are intended for ex-
traordinary circumstances where the criminalization of an activity
was historically unjust, such as where a law violated the Charter”
(Public Safety, 2020). This means that criminal records for cannabis
possession continue to impact the lives of racialized Canadians and
impede the ability to live a full and meaningful life with proper hous-
ing and employment (Harris, 2020). Given the over-representation of
BIWOC among those convicted of cannabis possession in Canada,
this effect is heightened. Garcia-Hallett et al. (2022) call this carceral
trauma, defined as the experience of multiple forms of vulnerability
and intersecting ‘matrixes of domination.” Pager (2003) found that a
criminal record hinders an individual’s ability to get a job, which is
compounded for people of colour. Pager (2003) found that employ-
ment callbacks for Black people with criminal records is only 5%.
Given the racialized nature of possession charges discussed above, it
is clear that the effects of Bill C-93 will continue to impact racialized
groups disproportionately and include differential impacts for wom-
en, youth, and the poor. Further, the Canadian Bar Association
(CBA) noted that records have a great stigmatizing effect and the
onus on the individual to prove to the government that their record
only contains a possession offence goes against the purpose of re-
moving cannabis stigma (CBA, 2019). For those who do get a record
suspended, law enforcement still has access to these records and they
are used in profiling suspects.

Despite these record suspensions supposedly being a decriminalizing
process, the effects of criminalization linger, especially for people of
colour. Ignoring the race implications continues a process of legal
violence against those who have previously committed what is now a
legal act.

Changing Police Powers

It is important to note that cannabis legalization does not mean the
end of drug law enforcement. In Colorado, legalization increased the
arrest of Black and Latinx people (Colorado Department of Public
Safety, 2019). Under the Cannabis Act, there is renewed attention to
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and intensified regulation of cannabis-impaired driving, trafficking to
underage users (which carries up to 14 years in prison), and underage
possession (Owusu-Bempah & Luscombe, 2021). Although drug
possession charges have dropped dramatically over the past two dec-
ades, they are still enforced across the country. In 2019, there were
over 23,000 drug possession violations in Canada (Moreau et al.,
2020). Greer et al. (2022), in a qualitative study interviewing British
Columbia police officers, found considerable differences in officers’
experiences and views toward drug crimes, as well as large numbers
of inconsistencies, inequities, and harms that may arise from relying
on a model of depenalization. They concluded that shifts in policing
and the sociolegal context, including an emphasis on decriminaliza-
tion and depenalization, may not reflect the views among all Canadi-
an police officers. They further found that prosecutorial outcomes
seemed to influence police discretion more than officers’ own voli-
tion or policing directives.

The literature has demonstrated that police stop people of colour
more often than white people (Ritchie, 2016). As Ritchie argues, the
greater the police power, the greater the reach of police. If police al-
ready over-police BIPOC people, this is more likely to increase rather
than decrease with changes in enforcement protocols. Often, police
stop people under the excuse of traffic violations when they are actu-
ally in the search of illegal drugs (Khenti, 2014). A study by Wortley,
Owusu-Bempah, and Lin in 2007 demonstrates the already unequal
enforcement in traffic stops. A representative sample of 1500 white,
Black, and Chinese Torontonians found that 35.7% of Black re-
spondents (this increased to 43.5% for Black males) had been
stopped by police in the last two years, compared to around 23% for
white and Asian individuals (Wortley et al., 2021). Black people
were also much more likely to experience multiple stops, as 22.4% of
respondents (29% for Black males) encountered two or more stops
compared to 8.5% of white and 9.8% of Chinese respondents (Wort-
ley et al., 2021). These statistics may only worsen as now the police
can pull over an individual for suspicious driving and then administer
a breathalyzer test in the hopes that they are positive. Therefore, de-
spite having no inclination of any criminal behaviour other than driv-
ing-related suspicion, the officer can infringe on this individual’s lib-
erty and arbitrarily detain them for a breathalyzer test. Therefore, it
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appears that decriminalizing elements of cannabis consumption and
distribution has extended the enforcement of laws into other realms
of behaviour. We ask if enforcement of these laws in the name of
‘protection of the population’ is justified when in reality, this en-
forcement further incriminates segments of the population resulting
in unconstitutional effects. Given the existing significant carceral
over-representation of Black and Indigenous men, and especially of
women, these laws lay the foundation for its continuance.

The Cannabis Act created new regulations for this very purpose, and
they take a very strong deterrent/criminalizing approach with a 14-
year max sentence if caught selling to minors. When compared to the
penalties for selling alcohol and tobacco to minors (a fine of up to
$10,000 and a year in prison), this seems excessive. Wohlbold and
Moore (2019) suggest this distinction in penalty relates to the histori-
cal criminalization of cannabis versus that of tobacco and alcohol,
where cannabis was historically deemed to be morally unworthy and
a threat to national identity. As such, we content that the Cannabis
Act has reworded its views on how to preserve the white youth of
Canada by taking a carceral approach to those who would sell to
youth. It is also important to note that cannabis sellers have histori-
cally been racialized people (Wohlbold & Moore, 2019).

The Cannabis Act makes the claim that the changes that are ‘liberal’
or equal for all, but we argue the increased restrictions and regula-
tions in related areas (such as driving under the influence or selling
without a licence) empowers further enforcement and unequal treat-
ment of marginalized communities. Our argument aligns with Wort-
ley, Owusu-Bempah, and Lin (2021) and Maynard (2017) who sug-
gest policing strategies that involve increased enforcement and sur-
veillance on marginalized communities constitutes racial profiling.
As such, the liberal effects of law do not materialize. Codifying the
ability for police to ask for a breathalyzer test without the need for
raised suspicion is problematic, and people of colour are unjustly de-
tained and questioned on roadside stops. This resembles Dias’ cri-
tique of the CDSA, claiming the proposed focus on creating a health-
oriented bill instead extended police powers and resources for arrest
and prosecution. We contend this is replicated in the Cannabis Act.
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If the previously established law saw a multitude of racial profiling
instances because of its allowance of a certain degree of police dis-
cretion, then further increasing their discretionary power will inevita-
bly only reproduce the same outcomes but on a larger scale. Research
is needed on the mechanisms and contexts that can potentially shape
the reform outcomes across various iterations of decriminalization
and depenalization (Stevens et al., 2019). A nuanced understanding
of how officers translate drug laws within the sociolegal context can
inform effective drug law reforms that achieve their stated aims. It
can also provide evidence that despite the idea of law reform, law
continues to perpetuate inequality.

The Racialized Economy of Cannabis Sales

The market of cannabis in Canada is now very lucrative. There is rea-
son to ask if new regulatory laws from the Cannabis Act reproduce
racialized economic inequalities by, for example, keeping individuals
from participating in the newly formed cannabis market. A limitation
of the Cannabis Act is that it will not issue licenses to sell and pro-
duce cannabis to any individual who has a prior conviction or has
been an associate of someone who has contravened the CDSA or the
Food and Drugs Act in the past 10 years (Wohlbold & Moore, 2019).
This definition under the Act is extremely prohibitive as provinces set
rules in their jurisdiction on how cannabis can be sold, where stores
can be located, and how they must operate, along with who is al-
lowed to sell cannabis (Wohlbold & Moore, 2019; Government of
Canada, 2021a&b). This allows for a great deal of discretion in issu-
ing licenses (Wohlbold & Moore, 2019; Government of Canada,
2021a&b). This outright eliminates those with criminal records, and
with the over-representation of racialized groups in the criminal jus-
tice system (specifically Black and Indigenous women) and the ina-
bility to expunge records, by default many racialized people are dis-
advantaged.

A study conducted at the University of Toronto analyzed the diversity
of the cannabis market and found racialized inequality across owner-
ship and participation in the legal cannabis market (Maghsoudi et al.,
2020). Researchers found that 84% of cannabis industry leaders are
white, while the remaining 16% were non-white, with the majority
(6%) being South Asian (Maghsoudi et al., 2020). This market struc-
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ture will only increase the racial hierarchy and class separation, as a
lot of the market space will be taken up by those already at the top,
further enforcing and increasing the issue of anti-BIPOC racism
(Wohlbold & Moore, 2019). This is a clear indication of the racial-
ized nature of cannabis decriminalization.

The issue of the isolated market space has been addressed by various
Indigenous leaders who state that they have been purposefully left out
of the initial Cannabis Act and want the federal government to amend
it (Barrera, 2019). Specifically, Indigenous communities were not
figured into the jurisdictional equation, leaving the distribution and
retail sale in the hands of the provincial and federal government
(Barerra, 2019). Federal and provincial governments consider their
own respective cannabis regulations as laws of general application,
meaning they apply to all within those jurisdictions, including First
Nations. Many First Nations do not agree with this interpretation
(Brown, 2021). As an example, the Chief of Long Plains First Nation
is being sued by the Province of Manitoba for operating a dispensary
(Indigenous Bloom) without a license (CBC, 2021). Indigenous
Bloom had functioned previously as a provincially approved dispen-
sary, Meta Cannabis Supply, in 2018 and was operational for two
years until its license ran out in 2020 (CBC, 2021). Long Plains First
Nation states they are not subject to provincial regulation, because
they are a First Nation. Following the licence suspension, Long Plain
First Nation released an announcement saying their leadership had
adopted their own Long Plain First Nation Cannabis Law pursuant to
section 35 of the Constitution Act, the First Nations Land Manage-
ment Act, and the United Nations Declaration on the Rights of Indig-
enous Peoples. They claim that this Cannabis Law is an expression of
the Long Plain First Nation’s inherent right to self-determination,
which includes the right to exclusively govern cannabis-related activ-
ities on reserve (Brown, 2021). The current store continues to sell
cannabis that is approved by Health Canada, therefore rendering the
argument and claim of safety issues redundant, resulting in unneces-
sary harassment from the province (CBC, 2021). First Nations argue
that they have the right to manage cannabis distribution and sales in
their communities, without oversight from federal and provincial
governments.
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Discussion

Using the theoretical perspective outlined by Hunt indicating the role
of liberal law in maintaining an unequal distribution of power and its
role in subordination and domination, alongside critical race theory’s
claims that law itself is a mechanism by which BIPOC are systemi-
cally maintained in marginalized positions, we claim that decriminal-
ization of cannabis perpetuates law’s racialized impact. A legal sys-
tem built upon anti-Black, anti-Indigenous, anti-women, and anti-
poor forms of discrimination perpetuates, reproduces, and extends
those values in other areas. Simple possession of cannabis may now
be legal, but the criminalization of marginalized groups persists with-
in the realms of expungements and suspensions, continued unequal
enforcement of laws, and the reproduction of dominant economic
relations that derive from regulatory law.

When the Canadian government opted for a suspension of criminal
records in lieu of a complete expungement, they entrenched the deep-
rooted issues of racial inequality existing and reproduced in law en-
forcement and sentencing. This includes the disproportionate number
of Black and Indigenous men and women criminalized by the justice
system. The Cannabis Act and Bill C-93 using a record suspension
rather than an expungement entrenches racialized communities who
already have a long history of cumbersome criminal records. Record
suspensions ignore the historical and future damage to racialized
communities of a criminal record for simple possession (Tanovich,
20006).

The increased power to law enforcement enables further enforcement
and unequal treatment of marginalized communities. Racialized sur-
veillance of marginalized communities continues as a part of police
practice. Codifying into law the ability for police to ask for a breatha-
lyzer test without the need for raised suspicion is specifically prob-
lematic for racialized communities, as people of colour are already
unjustly detained and questioned on roadside stops. Similar to Dias’s
(2003) claim that the CDSA had a punitive focus and was more like
criminal law than health policy, the Cannabis Act’s extended police
powers and resources for arrest and prosecution leads us to question
its racialized punitive effects. The increased discretion and punish-
ments from this Act do not appear to be protecting youth but increas-
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ing the police surveillance of racialized groups, which leads to further
opportunities to arrest and criminalize.

Finally, in Canada, Indigenous peoples have been systematically ex-
cluded from participation in the capitalist economy (at the same time
as they have been systematically dispossessed of their capacities to
sustain non-capitalist economies). The Indian Act, various provincial
resource extraction restrictions, and the enforcement and removal of
land-based resources from Indigenous peoples has effectively elimi-
nated the ability to accumulate wealth. The Cannabis Act, alongside
provincial jurisdictional licencing legislation that does not recognize
First Nations’ power over their own land, further continues colo-
nizing practices found in other legislation. This clearly demonstrates
the continued power of colonial law. The racialized makeup of the
cannabis market appears to benefit white elites, in that they accumu-
late a vast amount of wealth, and continues the dispossession of re-
sources from the hands of Indigenous groups.

The decriminalization aspect of the Cannabis Act may claim to create
an equal society, but in reality the legislation just reverts some of the
previous issues like unequal enforcement and the inequitable market
into new areas. These three concerns about the Cannabis Act and de-
criminalization are important as they point out the continued racial
disparities found in law. We note that the nature of racial disparities
discussed here are limited. They do not include an in-depth look at
the various specificities of gender oppression and the specific impacts
on BIPOC. We encourage future work to take up these detailed anal-
yses and further examine the arguments made here.

The racialized outcomes of the Cannabis Act in Canada are not mere
artifacts of the legislation itself. They represent the historical and
contemporary violent nature of law and its continued racialized and
gendered systemic effects. Record suspension, increased policing
powers, and exclusion from profit in the cannabis market show how
oppression is built into law in subtle ways (Monture, 2014).

Conclusion

The structural oppression of racialized colonial law has persisted
throughout Canadian history and found its way into the different
forms of drug legislation. While early legislation was explicitly rac-
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ist, laws that followed reproduced similar effects when enacted. After
examining elements of the Cannabis Act, it is clear that there are
communities that will continue to suffer the consequences of using a
drug that is no longer a crime to use. Decriminalization appears to
continue the racialized dimensions of criminalization exemplified in
various iterations of drug prohibition from the Opium Act to NCA
and CDSA. The Cannabis Act created new opportunities for police to
continue their excessive enforcement in driving offences and the abil-
ity to maintain BIPOC racial stereotypes that intersect with class and
gender, and that have been apparent in Canada’s justice system histo-
ry. The brand new marketplace of cannabis was racially stratified
from the beginning, as it favoured licensing people with business ex-
perience and wealth, which systematically excluded people with prior
records or previous experience in the illegal market. Despite the pos-
sibility of decriminalization reducing law’s unequal effects, the Can-
nabis Act continues to lay conditions of inequality. We attribute this
to Hunt’s explanation that law is motivated by broader political ob-
jectives, including racialized practices, and law itself is not capable of
solving the issues that it addresses. Instead, he argues that law repro-
duces the existing reality and experiences that humans face, including
subordination and domination (Hunt, 1986).
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